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the will, the forfeiture clause will not operate. In re Friend's Estate (1904), 
— Pa. St. — , 58 Atl. Rep. 853. 

While the law upon the subject of such forfeiture clauses is in a very 
unsettled condition, the principal case does not seem to accord with the 
weight of authority. The rule is quite well established in England that in 
the case of bequests of personal property, a forfeiture clause, if there is no 
gift over, is merely in terrorem, and void, but if there is a gift over to speci- 
fied persons, the forfeiture clause will be upheld. In the case of devises of 
realty the forfeiture clause will be upheld without a gift over. Cooke v. 
Turner, 14 Simons 218, 493; 2 Jaeman on Wills, 6th ed., * p. 902; Red- 
fiEld on Wills, * 298. The American cases present a great diversity of 
judicial opinion, some enforcing the forfeiture regardless of a gift over and 
with no distinction between real and personal property. Bradford v. Brad- 
ford, 19 Ohio St. 546, 2 Am. Rep. 419 ; Thompson v. Gout, 82 Tenn. 310. Such 
cases maintain the position, also upheld by the English courts, that no ques- 
tion of public policy is involved. Other cases express the opinion, without 
directly so deciding, however, that all such clauses of forfeiture are void as 
against the policy or liberty of the law. Mallet v. Smith, 6 Rich. Eq. (S. C.) 
12, 60 Am.'Dec. 107. Probably the weight of American authority tends in the 
direction of the English rule. Smithsonian Institution v. Meech, 169 U. S. 
398, 18 Sup. Ct. Rep. 396; Chew's Appeal, 45 Pa. St. 228; Hoit v. Hoit, 42 
N. J. Eq. 388, 7 Atl. Rep. 856, 59 Am. Rep. 43; Underhill on Wills, § 511 ; 
Rood on Wills, §§ 615-622. 

Wills — Discretionary Trusts. — Where a testatrix devised property in 
terms to her children and in another clause of her will provided that trustees 
should, for a term of years, control the same estate, and care for the educa- 
tion and comfort of the children according to their needs, Held, that the dis- 
cretionary power granted to the trustees was not so broad but that an equity 
court will recognize and enforce the trust. In re Reith's Estate (1904), — 
Cal. — , 77 Pac. Rep. 942. 

Where the discretionary power granted to the trustees is absolute and 
uncontrollable in its nature, the trust will fail. Biddies v. Biddies, 16 Simons 
1; Thorp v. Owen, 2 Hare 608; Estate of Sanford, 136 Cal. 97; Spiers v. 
Roberts et al., 73 Mich. 666, 41 N. W. Rep. 841 ; Howze v. Barber et al., 29 
S. C. 466, 7 S. E. Rep. 817. But equity courts will, whenever they deem it 
possible, even where the terms are absolute, construe the will as granting a 
reasonable discretion only which is subject to legal control. Colton v. Colt on, 
127 U. S. 300, 8 Sup. Ct. Rep. 1164, 32 L. Ed. 138; McDonald v. McDonald, 92 
Ala. 537; Jones v. Newell, 78 Hun (N. Y.) 290. A mere statement of the 
motive for making the gift is insufficient; the testator's intention to direct 
the trustee to exercise his discretion should appear. 28 Am. & Eng. Enc. 
Law, 914; 2 Redfield on Wills, * p. 421 ; 1 Jarman on Wills, 6th ed., 369 
et seq. The courts are generally in harmony as to the principles of law 
involved, but differ widely in their application to particular cases. The cri- 
terion is the enforcement of the testator's true intent. The principal case is 
undoubtedly successful in this, and in accord with the current of authority. 



